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The parties to this appeal are appellants, John C. Dodd, 111 and the company of which
he was Chairman of the Board, S2i Corporation (“S2i”); and appellee, Strategic Management
Partners, Inc. (“SMP”). The genesis of the disputeis an émpioyment agreement between the
parties that involved the hiring of the president of appellee SMP to serve as an expert witness
for appellants in a lawsuit in which they were involved.

Appellee later sued appellants for failure to fulfill the payment obligations under the
employment agreement. The case went to trial before a jury in the Circuit Court for Talbot
County. The jury found for appellee and awarded damages.

Appellants present the following questions for our consideration:

L. Did the trial court err by refusing to give a jury instruction on fraud in the
inducement to contract when there was testimony that the individual who had
been hired to testify as an expert witness had misled defendants below to
believe he had prior experience as an expert witness and failed to disclose that
he had never been accepted by any court as an expert witness and had not
testified in court as an expert?

1I. Did the trial court err by allowing the former attorney and former forensic
accountant of defendants below to be questioned concerning fees paid and
monies claimed to be owed to them by defendants below?

III. Did the trial court err by refusing to instruct the jury on the criteria set
forth in [Maryland Rule of Professional Conduct (“MRPC™)] 1.5[(a)]
regarding the factors to be considered in determining whether a claimed
attorney’s fee is reasonable?

IV. Did the trial court abuse its discretion by refusing to grant a new trial
where a jury verdict awarded $44,677.22 in attorney’s fees and costs in

addition to $53,087.50 damages for breach of contract?

Finding no error or abuse of discretion, we affirm the judgment.




FACTS AND PROCEEDINGS'

In the middle of May 2003, appellants were plaintiffs in litigation with some of the
employees, officers, and directors of S2i. Kenneth S.. Knuckey, at the time an attorney at the
law firm of Semmes, Bowen & Semmes, represented appellants early in the litigation.
Pursuant to that representation, Mr. Knuckey contacted Mr. John Collard, the président of
SMP, to discuss hiring him to serve as an expert witness for appellants in the litigation.
During the conversation, Mr. Collard informed Mr. Knuckey that, although he (M. Collard)
had once been hired as an expert witness‘and had written a report in connection with that
employment, the case settled before trial.

Mr. Knuckey s-ent Mr. Collard a letter summarizing their conversation and enclosing
some materials connected to the litigation, for Mr. Collard to review. The letter stated, in
part: | .

As we discussed, we are initially retaining you solely as a consulting
expert in this matter. Following your initial review of the enclosed documents

and any other information you may request, we will discuss with you your

initial conclusions and determine at that time whether we will retain you as an

expert witness for the purpose of testifying at the trial of this case.

The letter also explained that the law firm anticipated Mr. CQIIard’s initial review to

. take approximately twenty hours, and named a fee of $350 per hour. The letter added: “If

we decide to go forward with you as a testifying expert, your fees may be renegotiated based

! In our factual summary, we shall set forth any disputed facts in the light most
favorable to appellee, as the party that prevailed at trial. See City of Bowie v. MIE
Properties, Inc., 398 Md. 657, 676-77 (2007).
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in part on the time that we expect will be required for your review of additional information
and preparation of your report.” Finally, the letter discussed the timetable for designating
Mr. Collard as a testifying expert and the details of the report that he wduld have to submit.

Mr. Collard sent Mr. Knuckey a contract entitled “Expert Consulting Agreement”
(heréinafter, the “Agreement”). Under the terms of the proposed Agreement, Mr. Collard
agreed to provide consulting services, specifically, to advise and consult regarding matters
related to the litigation. The proposed Agreement identified appellants as the Client, and it
stressed that “[tlhe specific deliverable in this engagement will be Practitioner’s [Mr.
Collard’s] time.” Moreover, “[c]lient understand[s] that because of the uncertainties
regarding cooperatioﬁ, available information, etcetera that could affect progress, no specific
outcomes are hereby guaranteed, Practitioner [Mf. Collard] will perform work on a best
effort basis with no specific deliverables other than an accurate accounting for Practitioner’s
time, expressed or implied.”

The proposed Agreement provided that the contract would endure for a term of up to
six months, but if no action was taken at the end of six months to cancel the agreement, the
Agreement was to be considered extended on a month-by-month basis. Under the proposed
Agreement, Mr. Collard would be paid a $10,000 retainer, and at a rate of $350 per hour,
with travel expenses covered by the Client, appellants.

The proposed Agreement also provided that, if Mr. Collard needed to use an attorney

to enforce the Agreement, appellants were responsible “for all attorneys’ fees, costs and other




expenses incurred by [Mx. Collard]. This liability shall be in addition to any other relief,
which may be obtained.” Mr. Collard submitted to Mr. Knuckéy his resume together with
the proposed Agreement. The resume outlined Mr. Collard’s qualifications.

Messrs. Collard and Knuckey conversed about the terms of the proposed Agreement
and related matters until mid-June 2003. About that time, Mr. Knuckey told Mr. Collard of
his plans to leave the law firm.

A meeting was held at the offices of the law firm, on June 24, 2003. P;‘esent at that
meeting were Mr. Collard; appellant Dodd; Lisa Andrew, the president of appellant S2i; and
various attorneys, inc}uding James A. Johnson. Mr. Johnson had taken over as lead counsel
in the lawsuit. Mr. Knuckey did not attend the meeting. Mr. Collard and Mr. Dodd had not
met or spoken to each other before the meeting.

At attorney Johnson’s request, the Agreement was modified at the meeting to reflect
that Mr. Collard would be working under the authorization and instruction of the aftorneys,
nbt Mr. Dodd. Mr. Collapd explained that the Agreement was modified to make clear

that the work that [he] would be doing svould be instructing the attorneys in

addition to Mr. Dodd, so [he, Mr. Collard] would be taking [his] instruction

from Semmes, Bowen, & [] Semmes, the contract being with the parties that

it is, but essentially in getting prepared for a trial and going through all this,

efc., [he’d]} be working very closely with the atiorneys|.]

With that modification to the Agreement, the parties signed it at the June 24 meeting.

Mr. Collard signed the Agreement as president of appeliee SMP, and appellant Dodd signed

the contract in both his individual capacity and as Chairman of S2i.




Mr. Dodd gave Mr. Collard a $10,000 retainer check at that time. Mr. Dodd had no
questions for Mr. Collard, and he made no inquires concerning Mr. Collard’s qualifications.

The meeting continued with a discussion about the trial preparations, trial strategy,
and the roles of the various people involved. Mr Johnson took the lead in describing to Mr.
Collard the background of the litigation and what was contained in various documents he
would be viewing. The plan was for Mr. Collard to serve as one of several expert witnesses.
His specific assignment was to explain to the jury the mismanagement of S2i, by addressing
the management’s shortcomings and explaining what the managers and directors of the
company had done improperly. It was anticipated that Mr. Collard would be on the stand for
one day of the month“—long trial.

Mr. Collard did not specifically explain at the meeting that his prior experience as an
expert witness did not include going to trial. Mr. Collard made no assurances regarding his
involvement with the lawsuit, and he told Mr. Dodd and the attorneys that “the only thing I
have to deliver that has any value is my time. . . . I make no guarantees.” ‘

Aﬁpeﬂants thereafter designated Mr. Collard in the lawsuit as an expert who would
testify for appellants as a “turnaround professional.” He was duly disclosed as such to the
defendants in the underlying litigation.

Pursuant to the Agreement, Mr, Collard prepared a report that was submitted to the
court as an expert report. Thgzn, in November 2003, he testified at a deposition, which Mr.

Dodd attended. Responding to a question from opposing counsel, Mr. Collard testified that,




although he had been named as an expert witness in a previous trial in Superior Court for the
District of Columbia, he had not testified in that case because it had settled.

Prfor to the start of trial, the defendants filed a motion in [imine. The court partially
granted the motion by limiting the testimony of various witnesses, including Mr. Collard.
The order did not prohibit Mr. Collard from testifying, but it changed the scope of his
testimony, preventing him from making legal conclusions and from testifying to the
misrepresentations allegedly made by one of the underlying defendants. In the months that
followed, Mr. Collard reviewed thousands of pages of documents sent to him by the
attorneys, in preparation for what he and the attorneys expected would be his permitted
testimony at trial.

Throughout the time that he worked as an exper.t under the Agreement, Mr. Collard
sent his bills and confirmation of work activity directly to appellant Dodd. Initially, Mr.
Collard sent Mr. Dodd weekly or biweekly invoices, although that changed when there was
inactivity in the litigation. Mr. Dodd promptly paid the amount of the invoices through April
23, 2005.

Issues connected to the payment of invoices arose in June 2005. Payment was delayed
on an invoice dated June 5, 2005. Payment was eventually made, however, on August 1,
2005. Part, if not all, of the delay was due to an endorsement problem. Mr. Collard did not
receive any payment for services he rendered after June 5, 2005, however. Specifically, Mr.

Dodd did not pay the invoices dated June 30, 2005 and July 31, 2005,
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Mr. Collard repeatedly attempted to contact Mr. Dodd expressing his concerns about
the nonpayment of those invoices. Mr. Collard finally contacted an attorney, Mr. Hartman,
to write a letter on behalf of SMP to one of Mr. Dodd’s attorneys. The letter demanded
payment on the past due invoices. ‘

Correspondence was exchanged between Mr. Hartman and Mr. Dodd’s attorneys
continuing to demand payment before further hours were spent and before Mr Collard was
set to testify at trial. A payment plan was established, to which Mr. Dodd agreed on the
morning of the day that Mr, Collard was scheduled to testify in the underlying litigation,
August 15, 2005.

Mr. Collard w.as, in fact, called to testify on that day. When appellants offered him
as an expert as a “turnaround professional,” the defendants conducted voir dire of his expert
qualifications and experience. Follbwing that, the court commented that it had never heard
of a turnaround professional. The court noted Mr, Collard’s qualifications and abilities in
management and corporate governance, but did not agree that his testimony would be helpful
to the jury, and so did not permit him to testify as an expert witness. Appellants lost their
lawsuit.

Meanwhile, MI.'. Collard confirmed the payment plan agreed u.pon, by sending a
confirmation letter on August 17, 2005. He attached a copy of the document outlining the
plan.

The deadlines for the payment plan passed without fulfillment. Mr. Hartman sent a
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letter on behalf of Mr. Collard to Mr. Dodd’s attorneys, demanding payment. Again, there
Wwas 10 response.
The present lawsuit

Appellee SMP filed suit in Anne Arundel County Circuit Court, naming appellants
S2i and Dodd, and seeking damages for breach of the Agreement. The complaint claimed
that Mr, Collard was entitled to‘ $64,487.50. That sum represented the amount he had not
been paid pursuant to the Agreement, plus attorney’s fees and costs.

SMP filed a motion for summary judgment, to which was attached the affidavit of Mr.
Collard. In that affidevit, Mr. Collard stated that he had performed the services designated
in the Agreement, anci, despite a demand for payment, hie had not been paid the full amount
for the services he performed.

Appellants moved to dismiss for improper venue, after which the parties jointly filed
a motion to have the matter transferred to the Circuit Court for Talbot County. The Circuit
Court for Anne Arundel County granted the joint motion to transfer the case to Talbot -
County and denied the motion to dismiss as mgot.

Appellants answered the motion for summary judgment and, following that, the court
denied the motion. |

The case came on for trial on January 31, 2007. At trial, Mr. Collard testified that he
never misrepresented his experience or qualifications to Mr. Dodd or his attorneys. He

testified that he did everything that the attorneys directed him to do in connection with the




underlying lawsuit, and nobody ever criticized or complained that he was not doing what he
was asked. Mr. Collard further testified that he never had any reason to believe that he would
not be allowed to testify at the trial of the underlying lawsuit. Following the grant of the
motion in limine, moreover, the Semmes attorneys reassured him that he would be aﬂdwed
to testify, and would only have to alter his testimony from the original plan.

Mr. Collard further testified that, after deducting the retainer of $10,000, appellant
Dodd still owed him $54,487.50 from outstanding invoices. Mr. Collard added $330.00 to
that amount for the ordering of transcripts from his deposition in the underlying litigation,
and $875.00 for a bill he paid regarding that deposition. Mr. Collard also testified
concerning his claim ;for attorney’s fees he had paid in connection with his efforts to enforce
his rights under the Agreement. |

Mr. Johnson, the 1egd att01‘ﬁey representing Mr. Dodd in the underlying lawsuit, also
testified. Mr. Johnson testified that he had thought Mr. Collard would be a good expert for
their side of the case, because he could describe to the jury the duties of corporate officers,
discuss whét S2i’s corporate officers had done, and render an opinion as to whether those
officers acted in accordance with the relevant standard of care. Responding to a question
about the law firm’s investigation of Mr. Collard’s qualifications, Mr. Johnson testified that
Mr. Collard had been recoﬁmended to the firm; he and Mr. Knuckey reviewed Mr. Collard’s

background; and, after reviewing Mr. Collard’s resume, they decided that he fit their needs.




